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1 I INTRODUCTION SUMMARY OF ARGUMENT

2 This lawsuit arises from Plaintiffs concern over the enforcement of certain private
3 covenants on land conveyed from the private Palos Verdes Homes Association

4 Association to Plaintiffs neighbor the Luglianis The City does not belong in the case

5 Plaintiffs named the City based on their contention that the City had a mandatory duty to
6 hold the subject property and enforce the private CCRs Plaintiffs claims sounded in
7 mandate and Plaintiffs theory was rej ected as a matter of law by the Writs and Receivers
8 Department In 1940 theAssociation originally granted the subject property to the City

9 subject to a reversionary interest in the event that any of the deed restrictions were violated

10 In 2012 the City reconveyed the property back to the Association Indisputably the City
11 had the legal authority to reconvey the property to the grantor which had retained a
12 reversionary interest

13 Nevertheless in the instant Motion for Summary Judgment Motion Plaintiffs
14 focus their efforts on the 2012 deeds and glibly claim that the September 2012 deeds violate

15 the 1940 deed restrictions Plaintiffs ignore the fact that these deeds are separate documents
16 the Motion offers no facts or valid argument that show that the Citys2012 quitclaim deed to
17 the Association is in any way illegal Paradoxically if as Plaintiffs contend the Citys
18 quitclaim deed violated the 1940 deed the only remedy under the terms of the deed and as

19 pled in the SAC would be for the Association to exercise its power of termination to revert
20 the property back to itself

21 Further the Motion misapplies the public trust doctrine in this case because the City
22 simply returned the property back to the original grantor The public trust doctrine governs
23 use not ownership of park property In any event no public trust is created by a conditional
24 grant where grantor retained a reversionary interest In essence Plaintiffs claim without

25 support that the City must be compelled to own the property forever In addition Plaintiffs

26 claim that the City is somehow estopped from raising its arguments by the 1949 case
27 Roberts v Palos Verdes Estates is simply misplaced Roberts was decided on distinctly
2g

1
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1 different issues and facts The relief sought is unavailable and accordingly the City
2 respectfully requests that Plaintiffs Motion be denied
3

4
II JOINDER INCODEFENDANTS FACTS STANDARD OF REVIEW

SEPARATE STATEMENT OF UNDISPUED FACTS OPPOSITION TO THE
5 FIRST CAUSE OF ACTON ISSUES 14 AND EVIDENTIARY

OBJECTIONS
6

The City joins in sections IIFactual Background and III Standard of Review of the
7

Opposition to the Motion for Summary Judgment the entirety of the Joint Evidentiary
8

Objections to the Declaration of John Harbison and the entirety of the Separate Statement of
9

Disputed and Undisputed Additional Material Facts in Opposition to Plaintiffs Motion for
10

Summary Judgment or Summary Adjudication or Both filed by Defendants Robert Lugliani
11

and Dolores A Lugliani as cotrustees of The Lugliani Trust Thomas J Lieb Trustee The
12

Via Panorama Trust and Palos Verdes Homes Association collectivelycodefendants
13

The City also joins in section IV Argument of thecodefendants Opposition as it pertains
14

to the validity of the transfer of Area A to the Association and the affirmative defense of
15

failure to join an indispensable party The City raises only those arguments that are unique
16

to City in the first cause of action below
17

III ARGUMENT
18

19 A Because the 1940 Deed Restrictions Govern Use not Ownership the 2012
Deed from the City to the Association does not Violate the Terms of the

20 Deed Issues Nos 1 4

21 Declaratory relief requires an actual controversy between the parties Not one of the

22 restrictions stated in the Motion is supported by any legal theory that would give rise to a
23 justiciable controversy involving the City Plaintiffs theory appears to be that the 2012 deed

24 from the City to the Association 2012 City Deed permits the grantee to undertake actions

25 that are not authorized by the 1940 deeds Assuming arguendo that the 1940 deeds are still

26 controlling the 2012 City Deed simply limits the grantee here the Association with respect
27 to potential improvements This limitation is one of several sources of limitations on use of

28 property including City zoning laws and the CCRsadministered by the Association
2
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1 The Forever Parks restriction affects the use of the property not its ownership The

2 reconveyance of Area A from the City to the Association affected only ownership

3 Plaintiffs reliance on Save the Welwood Murray Memorial Library Com v City Council

4 1989 215 Ca1App3d 1003 Welwood is misplaced here Welwood involved a city

5 affirmatively trying to use property for something other than library purposes ultimately by
6 granting a third party devaloper an easement over the property for commercial development

7 uses inconsistent with the purposes of the grant Id at 10058 Welwood has no application
8 to this case The 2012 City Deed is not a use of property it is simply a change in ownership
9 the return ofthe property to the original grantor an action specifically approved by

10 Welwood See id at 1017 An injunction will not lie to prevent City from making an
11 express legislative determination that it would be in the best interests of City and its citizens

12 to cease using the property for library purposes and to allow the property to revert to the

13 grantors heirs

14 The No Structures restriction has no application to the City because the SAC does

15 not allege nor could it that the City has constructed structures on the property To the

16 extent structures violate tledeed restrictions those violations are the responsibility of the

17 property owner and the City is not precluded from reconveying property to the Association

18 that includes unpermitted structures In fact the SAC specifically alleges that the effect of

19 unpermitted structures or any violation of a restriction is to trigger the reversion of title to

20 AREA A back to the ASSOCIATION SAC36bNevertheless 2012 quitclaim deed

21 only authorizes that which is allowed by the City pursuant to its police power
22 No Sale or Conveyance Except to a Body Suitably Constituted by Law to Take

23 Hold Maintain and Regalate Public Parks restriction is not at issue because the SAC

24 specifically alleges that Declaration 25 charges the Association with the duty to maintain
25 the parks of the City SAC14iThe SAC alleges the Association is a qualified recipient
26 Plaintiffs disingenuously now attempt to avoid the unqualified admission in the SAC that the

27 land use restrictions established by Declaration Nos 1 and 25 remain in effect today

28 SAC14iiSS 12 by claiming in the SS that the Association is no longer a body that
3
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1 takes holds and maintains and regulates public parks SS 31 Plaintiffs admission cannot
2 now be controverted See Heater v Southwood Psychiatric Ctr supra 42 Ca1App4that
3 107980 Further their position ignores the fundamental rule that the provisions of the deed
4 itself control Plaintiffs cannot cherry pick those provisions in the deeds that suit their

5 purpose and disregard the rest Whether or not the Association currently holds any parks is

6 irrelevant The 1923 declaration which the SAC admits is still binding specifically
7 charges the Association with the duty to maintain parks

8 Improve Access and Views restriction affects the use and improvement of the
9 property The reconveyance of Area A to the Association affected only ownership Further

10 as detailed in Plaintiffs argument Motion pg 13 improvements are allowed with the
11 written approval of the Association and a permit from the City Despite Plaintiffs
12 contention the Citysquitclaim deed does not authorize the contested improvements It
13 simply sets forth the procedure that would be required in any event under the PVEMC to
14 pertnit certain items

15 Plaintiffs have not set forth facts to establish an actual justiciable controversy with
16 the Citv over whether and which deed restrictions apply to Area A because the City does not
17 own Area A and the private deed restrictions are not enforced by the government These

18 restrictions identified in its Motion demonstrate that the issues in this case are between the

19 Plaintiffs and the property owner Moreover Plaintiffs offer absolutely no fact and offer no
20 viable legal theory to suggest that there was any infirmity in the Citys reconveyance of Area
21 A to the grantor

22

23

24

25

26

27 1

In fact Plaintiffs have specifically admitted in deposition that the transfer from the City back to the
28

Association was permissible under the 1940 deeds See Declaration of Brant Dveirin Exhibit B
Harbison Depo pg 45 lns 19254616

4
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1
B Plaintiffs Are Not Entitled to Summary Adjudication on Their Waste of

Public FundsUltra Yires Cause ofAction Against the City
2 1 The City did Not Violate the Public Trust by Quitclaiming Area
3

A Back to the Association Issue No 5
4

The Motion seeks summary adjudication as to the waste of public fundsultra vires
5

cause of action based on te2012 quitclaim deed from the City back to the Association The
6

second cause of action for waste of public funds is based on two allegedly ultra vires acts

1 transfer of public parkland to a private party was an ultra vires act because of land use
g

restrictions for that land 2AC 43 and 2 the Citys ongoing attempts to create a new
9

open space privately owned zoning district solely for the benefit of the Luglianis is also
10

ultra vires 2AC 43 Plaintiffs do not now seek summary adjudication as to this latter
11

eory
12

With respect to the transfer of ownership the SAC itself alleges facts to establish that
13

the applicable restrictions not only allowed but under some circumstances provided for the
14

reconveyance ofArea A from the City to the Association The SAC specifically alleges that
15

Declaration 25 of the AssociationsCCRs charges the Association with the duty to
16

maintain the parks of the City and restricts sale or conveyance of the Property except to a
1

body suitably constituted by law to take hold maintain and regulate public parks SAC
1 g

14iThus Plaintiffs admit that that the Association is a qualified recipient ofArea A and
19 offer no basis to conclude that the Citysreconveyance of Area A was inconsistent with the
20 land use restrictions

21
As a matter of law neither the transfer of Area A to the Association nor the

22
consideration of a rezone application constitutes an ultra vires act within the meaning of the

23
statute prohibiting the waste of public funds Plaintiffs reliance on authorities involving the

24
misuse ofpublic property is of no import The SAC does not allege that the City is currently

25
usin Area A for any purpose inconsistent with the deed restrictions nor could it The City

26
is not using the property at all Instead Plaintiffs attempt to state a claim based on the fact

27
that the City is simply not owning Area A In point of fact the case relied upon most heavily

28

5
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1 by Plaintiff throughout this litigation for their ultra vires argument Welwood

2 specifically states that a citys decision to allow property to revert to the grantor cannot be

3 ultra vires Save the Welwood Murray Memorial Library Com v Ciry Council supra 215

4 CalApp3dat 1017

5 The cases cited by Plaintiffs are not on point here All involved public entities

6 attempting to actually use property that they currently owned in a manner inconsistent with

7 terms of the dedication to the general public See County ofSolano v Handlery 2007 155

8 Ca1App4th566 county sought to make alternative use of land that had been quitclaimed to

9 it for public fairground puposes with no reversionary interest Big Sur Properties v Mott

10 1976 62 CalApp3d99 state statute authorizing rightsofway far private access across

11 public parkland under certain circumstances is not applicable to property that has been

12 donated to the state for exclusive use as a public park no reversionary interest City of

13 Hermosa Beach v Superior Court 1964 231 CalApp2d295 holding that a taxpayer had

14 standing to maintain an action to prevent the construction of a road over property restricted

15 from such use and dedicated as a public pleasure ground Save the Welwood Murray

16 Memorial Library Com v City Council supra 215 Ca1App3d 1003 city could not

17 commercially develop property dedicated to it to continue and forever maintain the Palm

18 Springs Free Public Library Roberts v City ofPalos Verdes Estates 1949 93 Cal App

19 2d 545 action challenging interpretation of deed restrictions placed on park land regarding

20 placement of buildings for park purposes Griffith v Deptof Pub Works 1956141 Cal
21 App2d376 action to enjoin City that accepted dedication of land purely for park purposes

22 from using portion of it as a freeway

23 None of the cases cited by Plaintiffs stand for the proposition that the City cannot

24 transfer deed restricted property back to the grantor The circumstances under which a
25 public entitys use of property in contravention of deed restrictions may be an ultra vires act

26 is not before this court Suffice it to say that where the grantor does not Yetain a right of

27

28
6
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1 reversion courts may imply a public trust to assure the wishes of the grantor The deed at
2 issue here however includes a right of reversion But more to the point this lawsuit does

3 not challenge the Citysuse of the property it challenges its right to return the property to
4 the original grantor

5 Plaintiffs have not cited authority in support of their claims The conveyance of Area

6 A by the City to the grantor Association is not illegal conduct that can form the basis of a
7 CCP 526a claim for waste of public funds The City is authorized by law to control and

8 dispose of real property for the common benefit GovtCode 37350 The legislative body
9 acted well within its authority

10 2 Collateral Estoppel Is Inapplicable the Issue Decided by Roberts v
11 City OfPalos Verses Estates in 1949 Is Completely Different from

12 that Raised Here Issue No 6

13 In order for Plaintiffs to prevail on their collateral estoppel claim the issue 1 must

14 be identical to that decided in the former proceeding 2 must have been actually litigated in
15 the former proceeding 3 must have been necessarily decided in the former proceeding 4
16 the decision must have been final and on the merits and 5 the party against whom

17 preclusion is sought must be the same as or in privity with the party in the former

18 proceeding See egUnion Pac RR Co v Santa Fe Pac Pipelines Inc 2014 231 Cal

19 App4th 134 179

20 Here despite Plaintiffs improper attempt to characterize this as an undisputed fact
21 see SS 112 the issue actually decided in Roberts bears no resemblance to that at issue here

22 In Roberts the issue was whether or not the City could use parkland in a certain manner

23 ie the erection of building for the storage and maintenance of City trucks used for various
24 purposes The deed at issue there expressly provided for some discretion by the City in
25

26 ZWelwood supra 1989 215 Ca1App3d1003 based its holding in part on Code of Civil Procedure
2 section 526a7which allows an injunction where the obligation arises fromatrust as an

exception to Civil Code section 3423 prohibition against enoining legislative acts However

28
Welwood was decided before Walton v Ciry ofRed Bluff 1991 2 Ca1App4th 117 125126 which
held that a grant ofproperty subject to a reversionary interest does not createatrust

7
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1 deternuning whether the use was incidental to the use of the property for park purposes See

2 Roberts v City ofPalos Yerdes Estates supra 93 Ca1App2d545 Further Roberts was not

3 actually decided on the merits as presented by Plaintiff instead it was remanded back to

4 the trial court to determine if the buildings constructed by the City were in fact permissible
5 under the deed Id at 548 Here of course the issue is not the Citys use ofproperty it is

6 the Citys decision to quitclaim the property back to the original grantor As such the City is

7 in no way collaterally estopped under Roberts from litigating this issue

8
IV CONCLUSION

9

For the above reasons the City requests that the Plaintiffs Motion for Summary
10

Judgment or in the alternative Summary Adjudication as to Issues Nos 1 through 6
11

inclusive be denied
12

13
Dated May 14 2015 Respectfully submitted

14

15

16
By

Christi Ho in
Tarquin Preziosi

l JENKINS HOGIN LLP
Attorneys for DefendantRespondent

18

19

20

21

22

23

24

25

26

27

28
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