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1 Los Angeles County located at 111 N Hill St Los Angeles California Respondent and

2 Defendant City of Palos Verdes Estates the Citywill and hereby does demur to the

3 Verified First Amended Petition for Writ of Mandate and Complaint for Injunctive Relief

4Petition or FAP filed by Citizens for Enforcement ofParkland Covenants and John

5 Harbison together Plaintiffs or Petitioners in its entirety

6 DEMURRERS

7 1 The First Cause of Action for declaratory relief fails to state a cause of action

8 because it fails to set forth the ultimate facts of a justiciable controversy on which the court

9 could grant the declaratory relief

10 2 The Second Cause of Action to enjoin alleged waste of public funds and ultra

11 vires actions by the City does not plead facts sufficient to state a cause of action because the

12 Citys actions complained of are entirely legal and within its sole discretion Code Civ Proc

13 43010 subd e

14 3 The Third Cause ofAction for peremptory writ of mandate does not plead facts

15 sufficient to state a cause of action because enforcement of privately place deed restrictions is

16 not a governmental function and the City cannot be compelled to exercise its discretion in any

17 particular manner when deciding how to deal with alleged code violations Code Civ Proc

18 43010 subd e

19 The demurrers are based upon the accompanying memorandum of points and

20 authorities all matters upon which judicial notice should or may be taken the records

21 pleadings and documents on file in this action and such further argument and evidence as

22 may be presented at the time of the hearing

23 DATED December 4 2013 Respectfully submitted

24

2s By
s o in

26 Gregg Kovacevich
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1 I INTRODUCTION

2 Plaintiff Citizens for Enforcement of Parkland Covenants was given leave to amend its
3 petition and complaint through which it seeks to undo a series ofreal property conveyances
4 among Defendants and Real Parties in Interest The First Amended Petition and Complaint

5FAPadds a new plaintiff John Harbison and for reasons unknown removes the Palos

6 Verdes Peninsula Unified School District the District as a defendant even though the
7 District was a key player in the transaction Plaintiffs seek to unwind The FAP also includes

8 several new allegations nearly all of which simply mirror unsuccessful arguments plaintiff
9 made in opposition to the initial demurrers by the City and the other parties Consequently
10 the new allegations add virtually nothing to the case and fail to cure the defects that rendered

11 the original petition and complaint susceptible to demurrer

12 As discussed in the Citys demurrer to the original petition and complaint Plaintiffs

13 oppose certain political decisions of the City Council and claims that these decisions the

14 proposed rezoning of property and the requested approval ofafterthefact permits for

15 retaining walls would be ultra vires beyond the Citysauthority The lynchpin of
16 Plaintiffs contention is that the Citysactions might violate private deed restrictions Through
17 this action Plaintiffs seek to have the court stop the City from exercising its legislative
18 discretion with respect to the zoning of property within the City and instead use its

19 governmental authority to enforce private deed restrictions on private property in the manner

20 that Plaintiffs see fit Plaintiffs legal theory remains unchanged from the original complaint
21 and is contradicted by settled law The relief sought is unavailable and accordingly the City
22 respectfully requests that the demurrer be sustained without leave to amend

23 II STANDARD OF REVIEW

24 A demurrer tests the sufficiency of the plaintiffs complaintiewhether it states

25 facts sufficient to constitute a cause of action upon which it may be based Code Civ Proc

26 43010 subde Young v Gannon 2002 97CalApp4th 209 220 In determining
27 whether the complaint states facts sufficient to constitute a cause of action the trial court may
28 consider all material facts pleaded in the complaint and those arising by reasonable implication

1
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1 therefrom it may not consider contentions deductions or conclusions of fact or law Id The

2 trial court may also consider matters of which it may takejudicial notice CCP 43030a

3 Likewise in ruling on the sufficiency of the petition for writ of mandate as against

4 demurrer the court assumes to be true all material facts properly pleaded Flores v Arroyo

51961 56 Ca12d492 497 disregarding conclusions of law and allegations contrary to facts

6 of which judicial notice may be taken Watson v Los Altos School Dist 1957 149

7 Ca1App2d768 771772 Griffin v County ofColusa 1941 44 Ca1App2d915 918 and

8 considering such judicially noticed facts as though pleaded in the petition Watson v Los Altos

9 SchoolDist supra See Stanton v Dumke 1966 64 Cal2d 199 207

10 Under Code of Civil Procedure section 43010e a defendant is entitled to demur to a

11 cause of action if the pleading does not state facts sufficient to constitute a cause of action

12 To state facts sufficient to constitute a cause of action a plaintiff must allege the ultimate

13 facts necessary to the statement of an actionable claim Careau Co v Sec Pac Business

14 Credit Inc 1990 222 Ca1App3d1371 1390 In determining whether a complaint alleges

15 sufficient factsdoubt in the complaint must be resolved against the plaintiff and facts not

16 alleged are presumed not to exist CHFoods Co v Hartford Ins Co 1984 163

17 CalApp3d1055 1062

18 A court should deny leave to amend a complaint after sustaining a demurrer where the

19 facts are not in dispute and the nature of the plaintiffs claim is clear but under substantive

20 law no liability exists 5 Witkin Civil Procedure 4 ed Pleading 946 For reasons stated

21 below the City requests that the court sustain the demurrers without leave to amend

22 III FACTS AS ALLEGED

23 For purposes of demurrer material facts properly pleaded in the complaint are accepted

24 as true The following facts are taken from the complaint

25 In 1913 a wealthy New York financier purchased the land that would later become the

26 City of Palos Verdes Estates FAP 9 Development of the property began in the early

27 1920s Id In 1925 a number of lots were conveyed to the Palos Verdes Homes Association

28 the Association subject to deed restrictions limiting the use of the properties to public

2
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1 schools parks playgrounds or recreation areas FAP 10c In 1938 the Association

2 conveyed 13 ofthe properties to the Palos Verdes Peninsula Unified School District the

3District subject to the same restrictions set forth in the 1925 deed Among the properties
4 were two parcels referred to as Lots CD FAP 11 The 1938 deed included restrictions

5 that the property be used for the establishment and maintenance ofpublic schools parks
6 playgrounds andor recreation areas FAP 11 FAPEibit 3 pp 23

7 The City of Palos Verdes Estates was incorporated on December 20 1939 FAP 9a

8 In 1940 the Association deeded property owned and managed by it to the City FAP 9b

9 Among the properties conveyed to the City in 1940 was AreaAthe parcel that is the focus
10 of the petition and complaint FAP 9d The 1940 deeds provided that the property

11 conveyed is to be used for park andorrecreation purposes for the benefit of residents and non

12 resident property owners within Palos Verdes Estates Id The deeds further gave the
13 Association a right of reversion in the event certain deed restrictions were violated FAP

14 10dFAPEchibit 2 pp 1314 Certain named parties also would be authorized to bring
15 appropriate proceedings to enjoin abate or remedy the breach of any deed restriction Id
16 FAP Exhibit 2 p 14

17 On February 1 2010 the District filed a lawsuit against the City and Association

18 LACSC Case No BC431020 seeking among other things a declaration that the deed
19 restrictions applicable to Lots CD were no longer enforceable FAP 12 On September

20 22 2011 the Court entered judgment finding that deed restrictions applicable to the property
21 and set forth in deeds from 1925 and 1938 all remain enforceable against the District FAP
22 13 FAP Exhibit 3 The Association thereafter brought an unsuccessful motion for attorneys
23 fees FAP 14 The District subsequently appealed the judgment and the Association filed a
24 cross appeal on the attorney fee issue FAP 15

25 In May 2012 the Association and the District entered into a Memorandum of

26 Understanding to resolve their disputes and obviate the need to pursue their appeals The City
27 is also a party to the MOU along with defendantrealpartyininterest Thomas J Lieb trustee
28 the Via Panorama TrustUDOMay 2 2012 FAP 19 20 FAP Exhibit 4 The MOU

3
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1 provided for the following land transfers 1 Lots C and D would revert to the Association

2 pursuant to the terms of the applicable deed restriction 2 the Association would swap Lots C

3 and D for Area A with the City and 3 the Via Panorama Trust would purchase Area A from

4 the Association FAP 20 FAP Exhibit 4

5 Following the execution of the MOU the parties took steps towards its implementation

6 FAP 23 On September 5 2012 the City quitclaimed its interest in Area A to the

7 Association Id On the same day the Association conveyed Area A to Thomas J Lieb

8 trustee the Via Panorama TrustUDO May 2 2012 referred to by Plaintiffs together with

9 several Doe defendants as the Area A Recipients Id Area A is located at the end of a cul

10 dusac and is adjacent to another parcel Plaintiffs refer to as the Panorama Property FAP

11 16 Plaintiffs allege that the owners of the Panorama Property have encroached on Area A by

12 erecting improvements in violation of the deed restrictions FAP 16 17

13 On February 19 2013 the Citys planning commission held a public hearing on an

14 application by the Panorama Property Owners to rezone Area A and to obtain afterthefact

15 approvals for improvements constructed thereon FAP 24 The commission recommended

16 denial of the zone change request Id The matter proceeded to the City Council on March 12

17 2013 Id The Council held a hearing but did not take action instead continuing the matter

18 and directing staff to investigate other zoning options Id

19 This lawsuit was filed on May 13 2013 and the City was served on June 16 2013 The

20 City and the other Defendants Respondents and Real Parties in Interest demurred to the

21 petition and complaint and on October 25 2013 the Honorable RobertOBrien sustained the
22 parties demurrers to the third cause of action with leave to amend The court did not rule on

23 the parties demurrers to the first and second causes of action indicating instead that those

24 matters should be resolved outside of the Writs and Receivers Department

25 IV ARGUMENT

26 A The New Allegations in the Amended Petition and Complaint Do Not Cure
27 the Fatal Defects in the Original Petition and Complaint

28
Aside from adding a plaintiff and removing a defendant the FAP includes three groups

4
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1 of new allegations none of which helps to cure the fatal defects in the original petition and

2 complaint The new allegations are summarized below

3 1 Allegations relating to Citys Code Enforcement Program In Paragraph 18 and

4 its 17 subparagraphs a through q Plaintiffs reference correspondence from the City to the

5Panorama Property Owners between 1972 and 2011 in which the City requested or

6 demanded the removal of illegal encroachments onCityowned property Plaintiffs also

7 reference a Municipal Code enforcement program from 2005 addressing unauthorized

8 encroachments ontoCityowned properties Based on the historical correspondence and the

9 Citys 2005 code enforcement program Plaintiffs allege that the City has previously

10 considered the encroachment on Area A to be in violation of the applicable deed restrictions

11 and that the City has through conduct and statements taken the position that the deed

12 restrictions are mandatory and not discretionary These allegations do nothing to help

13 Plaintiffs state a cause of action against the City

14 First these new allegations simply mirror arguments made by Plaintiffs in opposition to

15 the Citys original demurrer and already considered by the court See Plaintiffs Opposition to

16 Demurrer by Palos Verdes Estates at pp 1 1112 CitysReply Brief on Demurrer at p 6

17 Second even if accepted as true the new allegations in Paragraph 18 do not establish the

18 existence of a mandatory duty on the part of the City to enforce private deed restrictions on

19 property it does not even own The only thing the allegations establish is the undisputed fact

20 that while the City did own the property it undertook various measures to seek the removal of

21 illegal encroachments uponitencroachments that the City could exercise its police powers to

22 remove because they were constructed without permits in violation of local ordinances

23 Contrary to Plaintiffs assertion a City may not use its police power to enforce private deed

24 restrictions The fact that the City informed neighboring property owners that their

25 encroachments violated applicable deed restrictions as well as the Municipal Code does not

26 create in the City a mandatory ministerial obligation to enforce the deed restrictions Indeed

27 when the City owned the property it was obligated to comply with the deed restrictions as is

28 any owner of restricted property In any event the City no longer owns the property and

5
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1 Plaintiffs fail to appreciate the fact that the City is not required to own Area A in order for the

2 deed restrictions to have force and effect

3 2 Allegations relating toCitysPrior Ownership of Property Paragraphs 25

4 through 30 purport to explain the genesis of an alleged ministerial duty on the part of the

5 City to enforce the private deed restrictions and remove the illegal encroachments on Area A

6 See also FAP 57 Paragraph 25 characterizes several restrictions in the 1940 deed through

7 which the Association conveyed Area A to theCityrestrictions that limit the use of the

8 property the types of structured that may be erected on it and to whom it may be sold or

9 conveyed and that further provide the Association with a right of reversion in the event of a

10 breach of any of the restrictions Paragraph 27 alleges that the City accepted the deed with all

11 of its restrictions Paragraphs 26 and 28 through 30 consist of legal conclusions based on the

12 content of the 1940 deed and the CitysMunicipal Codelegal conclusions that need not be

13 accepted as true on demurrer Aubry v TriCiry Hospital Dist 1992 2 Cal4962 967
14 Even if the new allegations of fact in Paragraphs 25 through 30 are accepted as true they do

15 not help Plaintiffs to state a cause of action against the City

16 Restrictions on the face of a deed do not create mandatory enforcement obligations on

17 the part of the government any mare than they create mandatory enforcement obligations on

18 the part of private individuals In fact the drafters of the deed obviously recognized that the

19 City would not have a mandatory obligation to enforce the restrictions and for that reason

20 reserved unto the Association the right of reversion in the event of a breach of certain specified

21 restrictions including the no structures restriction FAP 25e FAPEibit 2 pp 1314

22 7 That sort of incentivization is the normal means by which deed restrictions get

23 enforcedtheproperty owner either abides by them voluntarily or they risk suffering the

24 consequences spelled out in the deed itself As discussed infra Plaintiffs appear to confuse the

25 Citys authority to enforce its Municipal Code with a power to address violations of private

26 deed restrictions The unpernutted improvements on Area A do constitute violations of the

27 Municipal Code The City is addressing the code violations at the present time by entertaining

28 applications for a zone change and afterthefactentitlements FAP 24 If those things are

6
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1 ultimately granted the improvements could be legalized in place If they are not as explained

2 infra the City may use one of several tools available for addressing the violations On the

3 other hand the City cannot enforce private deed restrictions on property it does not own Even

4 if the City still owned Area A it would not haveamandatory duty to enforce the

5 restrictions

6 3 Allegations relating to New Estoppel Claim Paragraphs 37 through 41 purport to

7 allege that the City is estopped from denying the efficacy of the land use restrictions in the
8 1940 deeds These paragraphs consist entirely of legal conclusions that need not be accepted

9 as true on demurrer Aubry v TriCity Hospital Dist supra 2 Ca14at 967 In any event
10 these new allegations precisely mirror unsuccessful arguments made by Plaintiffs in opposition
11 to the Citys original demurrer and already considered by the court See PlaintiffsOpposition
12 to Demurrer by Palos Verdes Estates at pp 1213Citys Reply Brief on Demurrer at pp 78
13 Moreover estoppel is of no value in this case the scope of the police power and the
14 nonexistence of a ministerial duty within the meaning of CCP 1085 are questions of law

15 that may be resolved by this court on demurrer

16 None of the abovedescribed amendments alleges ultimate facts that cure the

17 deficiencies in the original complaint Consequently the First Amended Petition and

18 Complaint fails to state a cause of action against the City

19 B The FAP Fails to Plead Facts to State a Cause of Action for Declaratory
Relief as Against the City

20

The City hereby joins in the argument ofDefendantsRealPartiesinInterest Robert and
21

Dolores A Lugliani ascotrustees of the Lugliani Trust and the Palos Verdes Homes
22

Association set forth in their individual demurrers to the first and third causes of action
23

C The Second Cause of Action Fails to State a Claim Against the City
24

Plaintiffs second cause of action is brought pursuant to Code ofCivil Procedure
25

section 526a and seeks to enjoin the City from spending additional public funds in furtherance
26

of the Panorama Property Owners applications for a zoning ordinance amendment that would
27

affect the uses on Area A permitted by the Cityszoning ordinance and for afterthefact
28

7
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1 approval of a retaining wall on Area A The FAP also adds one twist not included in the

2 original complainttheallegation that to the extent the September 2012 deeds are deemed

3 valid the conveyance of public parkland to a private party is also a waste of public funds and

4 an ultra vires act FAP 24 51 52 Prayer for Relief 3 4 Because zoning is a valid

5 exercise of the Cityspolice powers and the Citysconveyance of Area A was to the
6 Association which held a right of reversion in the property Plaintiffs cannot state a claim

7 under CCP 526a on either theory

8 Under Code of Civil Procedure section 526a a taxpayer may challenge wasteful or

9 illegal government action that otherwise would go unchallenged because of standing
10 requirements To state a claim the taxpayer must allege specific facts and reasons for the

11 belief the expenditure of public funds sought to be enj oined is illegal General allegations

12 innuendo and legal conclusions are not sufficient A cause of action under Code ofCivil

13 Procedure section 526a will not lie where the challenged governmental conduct is legal

14 Conduct in accordance with regulatory standards is a perfectly legal activity Further a

15 taxpayer is not entitled to injunctive relief under Code of Civil Procedure section 526a where

16 the real issue is a disagreement with the manner in which government has chosen to address a

17 problem because a successful claim requires more than an alleged mistake by public officials

18 in matters involving the exercise of judgment or wide discretion Coshowv City of

19 Escondido 2005 132Ca1App4687 714 internal citations and quotations omitted
20 The first portion of Plaintiffs second cause of action is premised on the theory that

21 Citysactionsits consideration of applications for a zoning amendment andafterthefact

22 entitlementsareultra vires iebeyond the Citys legal authority and therefore illegal

23 because they allegedly violate deed restrictions applicable to the Area A property FAP 51

24 The theory contradicts settled law

25 The zoning authority of local governments derives from article XI section 7 of the

26 California Constitution Neighbors in Support ofAppropriate Land Use v County of

27 Tuolumne 2007 157Ca1App4997 1005 Under the police power granted by the
28 Constitution counties and cities have plenary autharity to govern subject only to the

8
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1 limitation that they exercise this power within their territorial limits and subordinate to state

2 law Cal Const art XI 7 Apart from this limitation the police power of a county or

3 city under this provision is as broad as the police power exercisable by the Legislature

4 itself Citation Candid Enterprises Inc v Grossmont Union High School Dist 1985 39

5 Cal3d 878 885 218

6 It is well established that no person has a vested right in the exercise of the police

7 power and that a municipalitysexercise of the police power may not be limited by private

8 contracts or restrictive covenants Teachers Ins Annuity Assn v Furlotti 1999 70

9 Ca1App41487 149697Wheeler v Gregg 1949 90Ca1App2d348 367 Private
10 agreements restricting the use of property are simply immaterial to the validity of a particular

11 zoning ordinancelORourke v Teeters 1944 63 Ca1App2d349 352 Consequently the

12 Citys exercise of its police power in considering amendments to its zoning ordinance and

13 processing a permit application cannot constitute illegal conduct and form the basis of a CCP

14 526a claim Coshow v City ofEscondido supra 132CalApp4at 714
15 Not only are the Citys actions that Plaintiffs seek to enjoin perfectly legal they are

16 required by law The consideration of a zoning ordinance amendment and afterthefact

17 approvals are pending as the result of applications made by the Panorama Property Owners

18 FAP 24 The City must process those applications in the manner set forth in its ordinance

19 Palos Verdes Estates Municipal Code PVEMC 1728010et seq describing process for
20 consideration of zoning ordinance amendments 1728030 The city council after receipt

21 of the recommendation of the planning commission shall hold a final hearing upon the

22 proposed amendment and take such action as it deems appropriate 1704110 authorizing

23 afterthefactapplications 1704100 describing process for entitlement applications

24

25 1Likewise a change in zoning does not impair the enforceability of existing deed restrictions Seaton
v Clifford 1972 24Ca1App3d46 52 Wilkman v Banks 1954 124Ca1App2d451 455

26 Therefore if Plaintiffs possess any enforceable rights or remedies by virtue of the deed restrictions
applicable to Area A those rights or remedies will not be affected by any action the City may choose

27 to take on the pending applications for a zoning ordinance amendment and afterthefactentitlements

28 2The PVE Municipal Code may be found athttpwwwcodepublishingcomcapalosverdesestates
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1 including afterthefact applications Therefore the injunction sought by Plaintiffs in

2 connection would actually prevent the City from carrying out its obligation to process the

3 applications in the manner required by law

4 The second part of Plaintiffs second cause of actionthecontention that the Citys

5 conveyance of Area A to the Association was an ultra vires actisalso without merit In

6 accordance with the MOU the City allowed the transfer of ownership of AreaAdeed

7 restrictions and all to the Association and accepted ownership of LotsCDdeed

8 restrictions and all FAP Exhibit 4 p 7 Indisputably the City possesses the legal authority

9 to purchase lease receive hold and enjoy real and personal property and control and

10 dispose of it for the common benefit GovtCode 37350 Therefore conveyance of the

11 property was a lawful exercise of the Citys power For that reason alone Plaintiffs cannot

12 state a claim under section 526a Coshow v City ofEscondido supra 132 Ca1App4at 714
13 In any event the transaction was not evenawaste in the colloquial sense because the City

14 ended up receiving title to Lots CDproperty roughly equivalent in size and value to Area

15 A yet far more useful as parkland due to its location and accessibility FAP Exhibit 4 p 4

16 Because the Citys police power may not be limited by private covenants regarding the

17 use of land its consideration of a zoning code amendment and an afterthefactpermit

18 application is perfectly legal and Plaintiffs cannot plead facts sufficient to state a cause of

19 action against the City under CCP 526a Furthermore because the Legislature has invested

20 cities with the power to control and dispose of real property for the common benefit and

21 because the transaction yielded a piece of property even better suited for public parkland

22 Plaintiffs cannot claim that the conveyance of Area A was an illegal and wasteful act under

23 section 526a Accordingly the City respectfully requests that its demurrer to the second cause

24 of action be sustained without leave to amend

25

26

3It should be noted as well that applicants for zoning amendments and afterthefact entitlements are
27 required to payafee for the applications PVEMC 17040701728010CPursuant to

Proposition 26 the amount of the fee may not exceed the reasonable cost of processing the
28 applications Cal Const art XIIIC 1

10
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1 D The Third Cause ofAction Fails to State a Claim Against the City

2 In its third cause of action Plaintiffs seek a writ of mandate commanding the City to

3 enforce the deed restrictions applicable to Area A and to remove the illegal improvements

4 from Area A and restore it to its original state FAP 57 Citing Code of Civil Procedure

5 section 1085 Plaintiffs allege that the City has a clear present and ministerial duty to enfarce

6 deed restrictions on the property it no longer owns FAP 54 57

Generally mandamus is available to compel a public agencysperformance or to

g correct an agencysabuse of discretion when the action being compelled or corrected is

9 ministerial A ministerial act is an act that a public officer is required to perform in a

10 prescribed manner in obedience to the mandate of legal authority and without regard to his or

11 her own judgment or opinion concerning such acts propriety or impropriety when a given

12 state of facts exists AIDSHealthcare Foundation v Los Angeles Dept ofPublic Health

13 2011 197CalApp4693 700701 internal citations and quotations omitted

14 As detailed further below Plaintiffs cannot demonstrate a legal entitlement to a writ

15 The City has no ministerial duty let alone any legal mechanism to enforce private deed

16 restrictions on property that it does not own With respect to the alleged illegal improvements

1 on Area A the City has several options available for dealing with code violations and cannot

1 g be compelled to pursue any one enforcement mechanism in particular

19 1 Plaintiffs Are Not Entitled to a Writ Commanding the City to
Enforce Private Deed Restrictions on Area A

20
Unless a clear intention to allow enforcement by others is expressed in the deed

21

restriction a party must have a legal interest in the benefitted property in order to have
22

standing to enforce the restriction BCE Development Inc v Smith 1989 215CalApp3d
23

1142 11461147 Miller and Starr 8 Cal Real Est 2425 3d ed The seller or transferor of
24

the benefitted property cannot enforce the deed restrictions after conveying away title to
25

another absent a showing that the original covenanting parties intended to allow enforcement
26

by one who is not a landowner Farber v Bay View Terrace Homeowners Ass n 2006 141
27
CalApp41007 101 l Russell v Palos Verdes Properties 1963 218CalApp2d754 764

28

765 disapproved of on other grounds by Citizens for Covenant Compliance v Anderson

11
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11995 12 Cal4345 In any case enforcement of the terms of a private deed restriction is
2 not a governmental function

3 As alleged in the Petition the City no longer owns Area A FAP 6 It is owned by

4 Thomas J Lieb Trustee the Via Panorama Trust Id Even if the City remained authorized to
5 enforce the deed restrictions in question it has no mandatory duty to enforce them There is
6 no authority to support Plaintiffs suggestion that a public officer becomes obligated by law to
7 take certain actions by virtue of the placement by a private party of restrictions on the face of a
8 deed Furthermore the 1940 deed in question gave the Association a right of reversion in the
9 event of a breach by the City FAP 10dFAP Exhibit 2 pp 1314 In addition to that it

10 authorized but did not obligate certain other benefitted parties to pursue remedies FAP
11 Exhibit 2 p 14 the breach of any covenant or the continuance of any such breach may
12 be enjoined abated or remedied by appropriate proceedings by the Grantor herein the

13 Association or its successors in interest or by such other lot or parcel owner andor by any
14 other person or corporation designated in said Declarations ofRestrictions Emphasis
15 added Therefore Plaintiffs have not alleged facts and cannot allege facts establishing a
16 mandatory duty on the part of the City to enforce private deed restrictions applicable to Area

17 A

1 g 2 The City Cannot Be Compelled to Address the Alleged Illegal
19 Improvements On Area A in Any Particular Manner

20 To the extent Plaintiffs seek to force the City to employ specific code enforcement

21 mechanism to deal with the encroachments on Area A such relief is not available in mandate

22 If improvements have been constructed on Area A in violation of the Cityszoning ordinance

23 the City has a number of tools in its belt for achieving compliance Zoning violations may be

24 prosecuted criminally as a misdemeanor PVEMC 116010116010B1732060 In

25 additional to criminal penalties the City may declare any violation of its code a public

26

4Section 12 Right to Enforce of the Declaration of Establishment of Basic Protective
27 Restrictions states that the restrictions are enforceable by Commonwealth Trust Company Palos

Verdes Homes Association by the owner or owners of any property in said tract their and each of
28 their legal representatives heirs successors and assigns FAP Exhibit 1 p 50

12
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1 nuisance and subject it to abatement PVEMC 116010F17320401732050

2 Nuisance abatement offers several options to the City including the issuance of an abatement
3 order directing the property owner to abate the nuisance PVEMC 848040 et seq

4 1732050 Ifthe property owner fails to comply the City may seek an abatement warrant and

5 cause the nuisance to be abated with its own workforce or that of a private contractor

6 PVEMC 848060 The City through a lien or a special assessment on the property may
7 recoup costs associated with abatement and the City has the additional option ofseeking a
8 court order for treble costs of abatement PVEMC 848090848110 The City may also

9 achieve compliance by legalizing unpermitted improvements as opposed to forcing their
10 removal For example the City always has the option of amending its zoning ordinance to

11 authorize previously unpermitted uses Afterthefactpermits may also be issued for
12 improvements authorized in the zone 5 PVEMC 150814015081501704110 With a

13 number of options available to achieve code compliance the City may not be compelled to
14 pursue any one in particular

15 The court in Riggs v City ofOxnard 1984 154CalApp3d526 considered and
16 rejected a petition seeking to command the city to exercise its code enforcement discretion in a

17 particular manner There Appellant sought a petition for writ ofmandate compelling the city
18 to close down a transmission shop operating in the C2 zone where such uses were clearly
19 prohibited and to issue its owners a criminal citation for violating the zoning ordinance The
20 City had erroneously issued the transmission shop a zone clearance allowing it to open After
21 the lawsuit was filed theOard City Council amended its zoning ordinance to authorize
22 transmission shops in the C2 zone subject to a special use permit Although the legislative
23 amendment rendered the remedy Appellant sought enforcement of the zoning ordinance
24 moot the court nevertheless considered Appellantsargument that a writ should lie to enforce

25

26 SPrivate covenants and deed restrictions are not enforced by a city through its police power While
private covenants and restrictions may be more restrictive than the applicable zoning regulations they

27 do not constrain a citys police power to zone and grant permits consistent with its zoning ordinance
If private covenantsdeedrestrictions are violated the remedy lies in the courts with benefitted

28 property owners or others specifically authorized to seek relief according to the deed restrictions

13
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1 a clear public duty Id at 530 The court held that municipalities have broad discretion to
2 determine the most appropriate mode of enforcing ordinances and that a writ of mandate will

3 not issue to compel that discretion be exercised in a particular way Id at 530 The court
4 recognized that a city retains the police power to zone and rezone property as it sees fit and
5 that rezoning to accommodate an existing use was within the cityspower Id at 531
6 It is also firmly established that a writ may not lie to compel an agency to initiate
7 criminal prosecution The principle of prosecutorial discretion is rooted in separation of
8 powers and due process and is basic to the framework of the criminal justice system
9 Gananian v Wagstaffe 2011 199 Ca1App41532 1543 An unbroken line of cases has
10 recognized that prosecutorial discretion is not subject to judicial control Id at 154546Dix v
11 Superior Court 1991 53 Cal3d442 451 People v Municipal Court 1972 27 Ca1App3d
12 193 207 Taliaferro v Locke 1960 182 Ca1App2d752 75556
13 Here the City has options for addressing the alleged illegal improvements on Area A
14 and the corresponding discretion Plaintiffs are not entitled to a writ compelling the City to
15 exercise its discretion in any particular manner

16 E Plaintiffs Estoppel Theories Are Without Merit

17 In paragraph 37 through 41 of the FAP Plaintiffs plead the estoppel theories that
18 they raised in opposition to the Citys initial demurrer and which have already been considered
19 and rejected by the court Plaintiffs first estoppel theory suggests that because the City
20 accepted title to Area A in 1940 subject to numerous deed restrictions it is estopped from
21 now denying the efficacy of the entire deeds including the land use restrictions FAP 39

22 Plaintiffs miss the point again The City does not and has not denied that Area A was subject
23 to deed restrictions that limited its use when the City owned the property The City no longer
24 owns AreaAFAP 6 23 and therefore it is without standing to enforce those private deed
25 restrictions BCEDevelopment Inc v Smith 1989 215 Ca1App3d1142 114647Miller
26 and Starr 8 Cal Real Est 2425 3d ed Even if the City still owned Area A it would be

27 under no mandatory obligation to enforce the deed restrictions although as property owner it
28 would be subject to them

14
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1 For its second theory Plaintiffs cite Roberts v City ofPalos Verdes Estates 1949 93

2 Ca1App2d545 for the proposition that the City is estopped to deny the mandatory nature of

3 the land use restrictions due to prior litigation of this very issue FAP 40 In Roberts the

4 issue was whether the City could erect a building to storecityowned maintenance vehicles

5 and equipment on property subject to a deed restriction that prohibited the erection of any

6 structures unless they were properly incidental to the convenient andorproper use of said

7 realty for park purposes Roberts 93 Ca1App2dat 546 The court ruled that terms of the

8 deed alone are controlling not the desires of the City and remanded the case to the trial court

9 to deternune whether the proposed buildings would be necessary and appropriate and hence

10 incidental to the convenient andor proper use of said realty for park purposes Id at 548

11 The case has no application here The City is not making use of Area A and does not propose
12 to make use of Area A The Citys point is simply that it may not be compelled to use its

13 police power to enforce private deed restrictions applicable to property it does not own

14 Plaintiffs can offer no legal authority to contradict the Citysposition on that point
15 Consequently the City requests that the court sustain the demurrer to the third cause of action

16 without leave to amend

17 V CONCLUSION

18 For the foregoing reasons the City respectfully requests that this Court sustain
19 the Citysdemurrer without leave to amend

20
Dated December 4 2013 Respectfully submitted

21
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Gregg Kovacevich

24 JENKINS HOGIN LLP
Attorneys forDefendantRespondent

25 CITY OF PALOS VERDES ESTATES

26
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. SUMMARY OF ARGUMENT 

The first amended petition (“FAP”) by Citizens for Enforcement of Parkland 

Covenants (“CEPC”) alleges three separate and independent legal theories to invalidate the 

purported conveyance in September 2012 of publicly owned parkland to private owners for 

private use.  The City of Palos Verdes Estates (“City”) asserts three fallacious arguments in 

support of its demurrer.  Each must be rejected.     

First, the City argues that because it does not presently own the land, it cannot be 

compelled to take any action concerning the land.  (Demurrer, p. 5, li. 23).  This argument 

ignores CEPC’s allegations that the September 2012 deeds are void and illegal.  (First 

Amended Petition (“FAP,”) ¶¶ 44(c), 52, 62).  The City owned the parkland before entering 

into the illegal settlement and deeds that are the subject of this lawsuit.  The City’s 

misconduct at that time that it owned the parkland that also forms the basis of the FAP.  The 

City cannot avoid declaratory relief and the action for waste of public funds by claiming that 

the parkland has already been (illegally) conveyed.  This Court has the power to conclude that 

the deeds were invalid and the City still owns the parkland.   

Second, the City argues that it has the unfettered power to buy and sell public 

parkland at whim.  (Demurrer, p. 10, p. 8-9).  This argument is contrary to well settled law.  

Although a municipality such as the City generally has the power to buy and sell, that power 

is limited where it receives property via deed containing use restrictions.  “[L]and which has 

been dedicated as a public park must be used in conformity with the terms of the dedication, 

and it is without the power of a municipality to divert or withdraw the land from use for park 

purposes.”  (City of Hermosa Beach v. Superior Court (1964) 231 Cal.App.2d 295, 300).  A city 

that attempts to use a property in violation of the deed restrictions “would be an ultra vires 

act.”  (Ibid.; see also Big Sur Properties v. Mott (1976) 62 Cal.App.3d 99, 104).  “It is well settled 

that where a grant deed is for a specified, limited and definite purpose, the subject of the 

grant cannot be used for another and different purpose.”  (Roberts v. City of Palos Verdes Estates 

(1949) 93 Cal.App.2d 545, 547).  
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Third, the City argues that because many of CEPC’s newer allegations in the FAP are 

mere conclusions of law that this Court may ignore them.  (Demurrer, p. 6, citing Aubry v. 

Tri-City Healthcare Distr. (1992) 2 Cal.4th 962, 967).  With all due respect, the new allegations 

at paragraphs 17 – 42 are neither conclusory nor legal in nature. CEPC detailed numerous 

specific factual circumstances under which the City made statements and acted as though the 

same land use restrictions at issue in this case were binding on the City.  For example, CEPC 

alleges that the same deed restrictions that the City now claims are optional, the City in 2003 

stated were legally binding on the City.  (FAP, ¶ 18(g).) As another example, the City has 

argued in this case that in 1940 the City was without power to accept any limiting deed 

restrictions when it accepted the parkland properties.  In 2005, the City, through staff, stated 

that the City “wholeheartedly accepted” the condition that the parkland must be perpetually 

maintained for the public to enjoy.”  (FAP, ¶ 18 (h).)  Likewise, the FAP describes a 2005 

resolution passed by the City describing “deed-restricted” parkland and making enforcement 

of illegal encroachment mandatory.  (FAP, ¶ 18 (i).)  These factual allegations and the 

remainder of the FAP are not remotely close to the type of “legal conclusion” that courts can 

and should disregard in the context of a demurrer.  Rather, the purposes of these paragraphs 

is to plead the existence of estoppel.  (See Part V below). 

For these reasons, the demurrer must be overruled.   

 

II. THE DEMURRER TO THE FIRST CAUSE OF ACTION FOR 

DECLARATORY RELIEF SHOULD BE OVERRULED BECAUSE 

CEPC HAS ALLEGED THE EXISTENCE OF AN ACTUAL 

CONTROVERSY REGARDING THE SEPTEMBER 2012 DEEDS AND 

RELATED TRANSACTIONS 

The City has joined in the other parties’ demurrer to the first cause of action for 

declaratory relief.  (Demurrer, p. 7, li. 19-23).  A demurrer is not an appropriate response to a 

declaratory relief action.  (Qualified Patients Ass'n v. City of Anaheim (2010) 187 Cal.App.4th 734, 

756).  Even if the Court concludes at this early juncture that the City will prevail on the 
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declaratory relief claim, CEPC is still entitled to proceed to trial and obtain a resolution of the 

declaratory relief claim: 
 
Strictly speaking, a general demurrer is not an appropriate means 
of testing the merits of the controversy in a declaratory relief 
action because plaintiff is entitled to a declaration of his rights 
even if it be adverse. 

Taxpayers for Improving Public Safety v. Schwarzenegger (2009) 172 Cal.App.4th 749, 769 
 

 [D]emurrer is not the proper context to reach and resolve the 
merits of plaintiffs' claim for declaratory judgment. “When,” as 
here, “the complaint sets forth facts showing the existence of an 
actual controversy between the parties relating to their respective 
legal rights and duties and requests that these rights and duties 
be adjudged, the plaintiff has stated a legally sufficient complaint 
for declaratory relief. It is an abuse of discretion for a judge to 
sustain a demurrer to such a complaint and to dismiss the action, 
even if the judge concludes that the plaintiff is not entitled to a 
favorable declaration.”  

Qualified Patients Ass'n v. City of Anaheim, supra, 187 Cal.App.4th at p. 756) 

For the foregoing reasons, the demurrer should be overruled.   

 

III. THE DEMURRER TO THE SECOND CAUSE OF ACTION FOR 

PUBLIC WASTE SHOULD BE OVERRULED BECAUSE THE 

CONVEYANCE OF PUBLIC PARKLANDS TO A PRIVATE PARTY 

FOR PRIVATE USE IS PER SE ULTRA VIRES 

 The second cause of action alleges that the September 2012 deeds conveying public 

parklands to private parties for private use constituted an ultra vires act.  (FAP, ¶¶ 51-52).  

The contemplated spot zoning or other legislative solutions to permit private, exlcusive use 

of the parkland is also alleged to be an ultra vires act.  (FAP, ¶ 51).  There is ample precedent 

for CEPC’s allegations.  City of Hermosa Beach v. Superior Court, supra, 231 Cal.App.2d at p. 296 

is instructive.  In that case, in 1907, the city was deeded beach property for recreational 

purposes and prohibiting traffic.  Fifty years later, when the city erected a fence and 

constructed a road on the deeded property, a city resident sued the city to enforce the 1907 

deed restriction.  The city demurred on the ground that only the attorney general could 
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enforce the land restrictions.  The demurrer was overruled and the city sought writ relief.  In 

denying writ relief, the court of appeal confirmed that when a municipality is deeded land for 

public purposes:  
 
the municipality owes the public a duty to employ the property in a certain 
way and that the members of the public can proceed in equity to compel the 
municipality to live up to this part of its governmental obligations. 
 

(City of Hermosa Beach v. Superior Court, supra, 231 Cal.App.2d at pp. 298-99) 

 The court went on to hold that once a city accepts a deed with restricted public 

purposes, the city must continue to use that land for public purposes.  (Id. at 300).  The city, 

in such a circumstance ‘is without the power of a municipality to divert or withdraw the land 

from use for park purposes.”  (Ibid.)  A city that attempts to use a property in violation of the 

deed restrictions “would be an ultra vires act.”  (Ibid.; see also Big Sur Properties v. Mott (1976) 

62 Cal.App.3d 99, 104).  Notably, the City of Hermosa Beach case specifically approved the 

procedure of asserting a claim asserting ultra vires acts under Code of Civil Procedure, 

section 526a to protect parkland.  ((City of Hermosa Beach v. Superior Court, supra, 231 

Cal.App.2d, at p. 300).    

The City of Hermosa Beach case is not an aberration:   
 
California courts have been loathe to cast aside use restrictions on property 
contained in deeds: “ ‘It is well settled that where a grant deed is for a 
specified, limited and definite purpose, the subject of the grant cannot be used 
for another and different purpose. (Roberts v. City of Palos Verdes Estates [ (1949) 
] 93 Cal.App.2d 545, 547 [209 P.2d 7]; Griffith v. Department of Public Works [ 
(1956) ] 141 Cal.App.2d 376, 380 [296 P.2d 838].)’ ” (Big Sur Properties v. Mott 
(1976) 62 Cal.App.3d 99, 103, 132 Cal.Rptr. 835 [Big Sur Properties ]; see also 
Save the Welwood Murray Memorial Library Com. v. City Council (1989) 215 
Cal.App.3d 1003, 1012, 263 Cal.Rptr. 896 [Welwood Murray ].) 
 
Likewise, California courts have often held that “ ‘[w]here a tract of land is 
donated to a city with a restriction upon its use—as, for instance, when it is 
donated or dedicated solely for a park—the city cannot legally divert the use 
of such property to purposes inconsistent with the terms of the grant.’ 
(Citations.)  Further, where, as here, property is acquired by a public entity 
through private dedication, the deed is strictly construed. (Citations.) As 
several California courts have observed: “Courts have guarded zealously the 
restrictive covenants in donations of property for public use....” (Citations.) In 
fact, where property has been donated for public use, some courts have 
concluded such property “is held upon what is loosely referred to as a ‘public  
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trust,’ and any attempt to divert the use of the property from its dedicated  
purposes or uses incidental thereto is an ultra vires act. (Citations.) 
 

(County of Solano v. Handlery (2007) 155 Cal.App.4th 566, 575-76). 

In sum, City of Hermosa Beach v. Superior Court, supra, 231 Cal.App.2d at pp. 298-99 and 

County of Solano v. Handlery, supra, 155 Cal.App.4th at pp. 575-76 confirm that a city that 

accepts deeds with land use restrictions remains bound by those land restrictions.  The City’s 

present legal posture: that the land use restrictions have no force and effect confirm the 

existence of the very controversy alleged in the pleadings: the $2.0 million payoff1 by the 

Luglianis in exchange for parkland property presents a very real and actionable justicable 

dispute.   

   

IV. THE DEMURRER TO THE THIRD CAUSE OF ACTION FOR WRIT 

OF MANDATE SHOULD BE OVERRULED BECAUSE CEPC HAS 

ALLEGED A CLEAR, MINISTERIAL DUTY 

  The City argues that the petition for mandate claims fail because the City does not 

own the parkland anymore (Demurrer, pp. 11-12).  This argument assumes that the Court 

will find that the September 2012 deeds were valid.  That argument is premature.  The Court 

has yet to rule on the validity of the deeds.  For purposes of the demurrer, the Court must 

assume as true CEPC’s allegations that the deeds are illegal and void.  (Flores v. Arroyo (1961) 

56 Cal.2d 492, 497).  Under that assumption, the City does currently own the parkland.  

Moreover, in the event that the Court grants CEPC’s requested declaratory relief that the 

September 2012 deeds are void CEPC is also entitled to relief under the mandate claim that 

the City will enforce the deed restrictions.   

 The City also argues that there is no ministerial duty here.  (Demurrer, p. 11).  CEPC 

disagrees.  The land use restrictions compelling that the parkland be used perpetually for 

                                            
1 More specifically, the Luglianis donated $1.5 million to the Palos Verdes Peninsula Unified 
School District, paid $400,000 to the Palos Verdes Homes Association and $100,000 to the 
City. 
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public purposes is akin to a condition of approval imposed by a planning commission for a 

development project.  Although the decision to reject or approve a development project is a 

discretionary one not subject to judicial inteference, once a project is approved and 

conditions of approval are made, enforcement of those conditions is a ministerial duty.  

(Terminal Plaza Corp. v. City and County of San Francisco (1986) 186 Cal.App.3d 814, 834 [holding 

that Zoning Administrator had clear, ministerial duty to enforce plannning commission 

condition of approval requiring construction of pedestrianway].)  Here, once the City made 

the discretionary decision in 1940 to accept the deed restricitons, the enforcement of those 

restrictions by city officials became a clear, minsterial duty.     

 The case of Save the Welwood Murray Memorial Library Com. v. City Council (1989) 215 

Cal.App.3d 1003 (hereinafter, “Welwood is instructive.  In Welwood, the City of Palm Springs 

owned real property where the city’s library was situated.  The library property had been 

acuired by private deed restricting the use of the property to library uses.  Forty years later, 

the City entered into an agreement with a developer.  The agreement contemplated moving a 

popular restaurant to the library property.  An unincoproated association formed for the 

purpose of blocking the project filed a petition for writ of mandate in the Superior Court to 

prevent the city from conveying the library to the developer.  After the lawsuit was filed, the 

city and developer entered into an amended agreement calling for a partial razing of the 

library building in lieu of a conveyance to the developer to accompodate the dining area.  The 

trial court was poised to grant the writ and block the city’s actions when the city and 

developer began negotations for a third agreement to allow for an easement for dining uses 

on library party.  The trial court granted the writ of mandate and an injunction precluding the 

city from granting an easement or razing the library.  The city appealed. 

 The Court of Appeal confirmed that the deed restrictions controlled the use of the 

property and dining uses would not directly contribute to a library use of the property.  

(Welwood, at 1012): 
The use proposed by City in no way directly contributes to these purposes, 
and, actually, in at least one way, is antithetical to such purposes, for the  
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proposed use would destroy parts of the building where books are stored and 
used. 

(Welwood, at 1015).     

 The Welwood court found that the city’s successive developer agreements would violate 

the deed restrictions requiring the city to “forever maintain” the library.  (Ibid.)  On appeal, 

the city argued that the writ impermissibly invaded the City’s discretion.  The Welwood court 

disagreed: 

 
The language of the writ does not prevent City from removing sections of the 
library, from conveying easements or other legal rights over the Library 
Property or from otherwise undertaking any acts necessary for library purposes. It 
merely commands City not to undertake any such actions if they are done 
primarily for a nonlibrary purpose or if they interfere with library use. 

(Welwood, at 1016, emphasis in original).     

   Finally, the Welwood court concluded that the trial court’s issuance of an injunction to 

block the City’s plans was proper:  
 
A public trust is created when property is held by a public entity for the 
benefit of the general public. (Citations.) Here, title to the library property is 
held by City to be used by City for the benefit of the general public as a public 
library. Any attempt to divert the use of the property from its dedicated 
purposes or uses incidental thereto would constitute an ultra vires act. 
(Citations.)  Thus, it would be proper not only to issue an injunction to 
enforce the obligation arising from the existence of the public trust, i.e., to 
enforce City's obligation to use the property as a public library, but also to 
prevent an ultra vires, and hence nonlegislative, act.  

(Welwood, at 1017).     

 The holding of Welwood is applicable here.  The City of Palm Spring’s attempt to first 

convey and then raze the library is analagous to the City’s conveyance of public parkland to 

the Luglianis.  The issuance of a writ was upheld in Welwood because the proposed dining use 

for library property was a blatant violation of the deed restrictions.  The facts of Welwood are 

not distinguishable.   

Finally, the City also argues that the Court cannot compel the City to adopt any 

specific measures to enforce the restrictions.  CEPC agrees.  However, that does not preclude 

the Court from ordering the City to actually enforce the restrictions. For example, the Court 

could order the City to use reasonable measures to remove illegal encroachments on public 
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parkland within the next five years.  Such an order would not invade the admittedly broad 

discretion that the City enjoys in the exercise of its police powers.  The fact that the City has 

a choice among various enforcement mechanisms does not grant the City authority to simply 

not enforce the deed restrictions.   

 

V. THE COURT SHOULD FIND THE CITY IS ESTOPPED BY ITS OWN 

DEEDS AND WORDS FROM DENYING THE ENFORCEABILITY OF 

THE DEED RESTRICTIONS 

  For decades, the City has acted and stated that the deed restrictions on public 

parkland are legally binding and require the City to keep parklands free of illegal structures 

and private usage.  (FAP, ¶ 18(a), (c), (d), (e), (g).)  The City has previously taken the position 

that the City “wholeheartedly accepted” and was legally bound by the restrictions contained 

in the deeds conveying the parkland to the City.  (FAP, ¶ 18 (h).).  The City, having accepted 

the deed restrictions in 1940 and public pronouncd that they were legally binding as support 

for City-wide parkland enforcement efforts, is now estopped from denying the binding 

nature of those deed restrictions.  (Chapman v. Gillett (1932) 120 Cal.App. 122, 126-27 

[holding that plaintiff took deed of conveyance reciting existence of prior deed of trust is 

estopped from denying validity of prior deed of trust].)  Estoppel principles apply to claims 

against the government, “particularly where the application of the doctrine would further 

public policies and prevent injustice.”  (US Ecology, Inc. v. State of California (2001) 92 

Cal.App.4th 113, 131).   

 The City also suggests that the Court should disregard CEPC’s estoppel arguments 

because the Court previously considered and rejected them in the prior demurrer.  

(Demurrer, p. 5).  In fact, the City previously urged this Court to ignore the estoppel 

arguments because they were not pled in the original pleading.  (Reply to Demurrer to 

Petition, p. 7).  CEPC, having now accepted the City’s invitation to plead the estoppel 

argument, the argument should now be considered for the first time on the merits.     
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VI. THE COURT SHOULD FIND THE CITY IS COLLATERALLY 

ESTOPPED BY THE LITIGATION IN ROBERTS V. CITY OF 

PALOS VERDES ESTATES   

  In the 1940’s, the City attempted to use parkland for non-parkland purposes.   

Roberts v. City of Palos Verdes Estates (1949) 93 Cal.App.2d. 545.  The Court of Appeal ruled 

that the deed restrictions trumped the City’s desires to use the land for another purpose.  

Having fully litigated that issue previously in 1949, the City may not re-litigate the same issue 

here.  The Court of Appeal has already conclusively established that the City’s desires for 

better uses for parkland are immaterial.  “What a city council or board of trustees would like 

to do under whatever guise it may be proposed is not the test as to the validity of the 

proposal. The terms of the deed alone are controlling.”  (Roberts v. City of Palos Verdes Estates, 

supra, 93 Cal.App.2d at p. 548).  The issue may not be re-litigated here.  (Proctor v. Vishay 

Intertechology, Inc. (2013) 213 Cal.App.4th 1258, 1274 [holding that doctrine of collateral 

estoppel may be asserted to prevent party from relitigating issue previously decided after a 

full and fair hearing on the merits].)   

 

VII. CONCLUSION 

For the foregoing reasons, CEPC and Harbison respectfully request that the Court 

overrule the demurrer in its entirety.  Alternatively, CEPC and Harbison requests leave to 

amend. 

 

 
DATED: December 19, 2013 BROEDLOW LEWIS LLP 

 
 
 
By: 

 Jeffrey Lewis 
 
Attorneys for Plaintiffs and Petitioners 
CITIZENS FOR ENFORCEMENT OF 
PARKLAND COVENANTS and JOHN 
HARBISON 
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1 I INTRODUCTION AND SUMMARYOF ARGUMENT

2 This case is really nothing more than a dispute among private property owners about the

3 rights and obligations arising from a set of private deed restrictions on a parcel the City no

4 longer owns There is no good reason why the City is even named in the case The farflung

5 legal theories advanced in plaintiffs causes of action against the City are a testament to that

6 The deed restrictions they seek to have enforced run with the land and remain equally

7 enforceable regardless of who owns the property As was the case with plaintiffs response to

8 the Citys original demurrer the opposition to the Citys demurrer to the second cause of

9 action fails because the plaintiff has not identified any ultra vires actions by the City The first

10 amended petition and complaint FAP seeks to prevent the City from processing

11 applications for a zone change and afterthefact permits for encroachments on Area A but of

12 course processing the applications is not only within the Citysauthority it is the Citysduty

13 In their opposition brief plaintiffs contend that conveying property and accepting a

14 conveyance was ultra vires however Government Code section 37350 expressly authorizes

15 the City to convey and received property

16 Plaintiffs response to the Citysdemurrer to the third cause of action again fails to

17 provide any serious opposition insisting without any supporting authority whatsoever that the

18 court must assume the City still owns the property when deciding whether the City has some

19 ministerial duty enforce private deed restrictions through its police powers Beyond that

20 plaintiffs refer to new allegations in the FAP incorporating previously unpleaded estoppel

21 arguments made in support of their opposition to the Citysoriginal demurrer Pleaded or

22 unpleaded however those legal theories have no merit

23 For the reasons set forth in the CitysDemurrer and herein the City respectfully

24 requests that its demurrer to the first amended petition be sustained without leave to amend

25 IL ARGUMENT

26 A The Complaint Fails to Plead Facts Sufficient to State a Cause ofAction for
Declaratory Relief as Against the City

27

The City of Palos Verdes Estates hereby joins in the argument ofDefendantsReal
28

PartiesinInterest set forth in their responses to Section II of the opposition brief regarding

1
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I

1 Plaintiffs first and third causes of action

2 B Plaintiffs Second Cause ofAction Fails to State a Claim for Relief Against
the City

3

In the second cause of action plaintiffs seek injunctive and declaratory relief under
4

Code of Civil Procedure section 526a to prevent the City from spending any additional funds
5

processing the Panorama Property Owners applications for a zoning ordinance amendment
6

and afterthefactapprovals for the existing improvements onArea A FAP Prayer 4
7

Plaintiffs also seek an order declaring the conveyance of Area A to the Association to be a
8

waste of taxpayer funds FAP Prayer 5 Plaintiffs seek this relief on the theory that these
9

actions are ultra viresthat is outside the Citys legal authority As detailed in the Citys
10

moving papers plaintiffs second cause of action fails to state a cognizable claim for relief
11

Not only is the processing of entitlement applications not ultra vires it is a core
12

governmental function In fact the City has an obligation to process the applications in the
13

manner prescribed by its municipal code See CitysDemurrer to FAP pp9
14

Consequently the Citysprocessing of entitlement applications cannot constitute illegal
15

conduct and form the basis of a CCP 526a claim Coshow v City ofEscondido 2005 132
16

Ca1App4687 714 A cause of action under Code of Civil Procedure section 526a will not
17

lie where the challenged governmental conduct is legal Likewise the alleged conveyance
18

ofArea A by the City is not illegal conduct that can form the basis of a CCP 526a claim
19

because the City is clearly authorized by law to control and dispose of real property for the
20

common benefit a fact that plaintiffs do not refuteoreven respondtintheir opposition
21

brie GovtCode 37350 a city may purchase lease receive hold and enjoy real and
22

23
lAs the City has already pointed out in each of its demurrers plaintiffs attempt to enjoin the City from

24 spending any funds to process the applications is also without merit Applicants for entitlements and
zone changes are required to pay a fee to the City in an amount that does not exceed the Cityscost to

25 process the applications PVEMC 17040701728010CCal Const art XIIIC 1

Consequently the processing of such applications is generally revenue neutral to the City The owners
26 ofArea A have paid all required application fees to the City and unless the applications are

withdrawn they are entitled to have them processed and decisions on them rendered in the ordinary
27 course ofbusiness

28 In their opposition brief plaintiffs add a slight twist to the allegations in their complaint The
complaint alleges that the conveyance ofpublic parkland to aprivate party is an ultra vires act

Footnote continued on next page
2
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1 personal property and control and dispose of it for the common benefit

2 Ignoring the black letter law entirely plaintiffs instead rely on a series of cases standing

3 for the proposition that a city may not use land that has been dedicated to it in a manner that is

4 inconsistent with the terms of the dedication FAP at pp 46 citing City ofHermosa Beach v

5 Superior Court 1964 231 Ca1App2d295 BigSurProperties v Mott 1976 62CalApp3d

6 99 County ofSolano v Handlery 2007 155CalApp4566 Each of these cases is
7 inapposite The City does not quarrel with the notion that a local agency may not use property

8 in a manner which conflicts with the terms of the dedication through which it received the

9 property Indeed when John Q Citizen bequeaths his property to the government to maintain

10 as public parkland it is that logical precept that prevents the government from thereafter using

11 the property as a site for asewage treatment plant In this case however plaintiffs are not

12 challenging how the City uses the property but rather whether the City can lawfully convey it

13 and accept ownership of a piece of property better suited for parkland usesthesort of

14 transactions expressly authorized under state law GovtCode 37350 I

15 Indeed plaintiffs do not and cannot allege that the City has ever used Area A in a

16 manner inconsistent with the applicable deed restrictions As plaintiffs acknowledge it is the

17 neighboring property owners that have constructed improvements on Area A without authority
18 to do so FAP 1617 The City had taken a number of steps to cause those encroachments

19 to be removed and the property restored FAP 18 All the while as a result of the

20 unpermitted encroachments on Area A the Association held a reversionary interest that it was
21 free to exercise at any time FAP 10d An opportunity arose for the City to acquire a piece

22 of property better suited for public parkland and to avoid the risk ofthe Association exercising

23 its reversionary interest to Area A leaving the City with nothing Id FAP Exhibit 4 p 4
24

Footnote continued from previous page
25 FAP 52 In their opposition plaintiffs argue that the deeds conveying public parklands to private

parties for private use constituted an ultra vires act Opp to Demurrer at p4emphasis added
26 Contrary to plaintiffs characterization the deeds do not in any way purport to limit Area A for private

use or to authorize any particular use ofArea A The deeds effected a simple conveyance of the real
27 estate and the restrictions on the deed passed along with the properry and remain on the property a

fact that plaintiffs stubbornly refuse to acknowledgeperhapsbecause to do so would be to concede
28 that the city does not belong in case that is at its core a dispute about the enforceability of private

covenants between private parties

3
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1 The City seized that opportunity and the public is better off for it Plaintiffs insinuation that

2 the City must own Area A in order for it to be preserved as public open space is both

3 unfounded and irrational for as the City has pointed out several times now the deed

4 restrictions on Area A run with the land and are binding upon whoever owns the property

5 And there remains a class of persons with standing to enforce those restrictions as against the

6 current owner The Citys conveyance of Area A has absolutely no effect whatsoever on the

7 enforceability of any applicable deed restrictions
8 All of the cases cited by plaintiffs involved public entities attempting to use property in

9 a manner inconsistent with terms of the dedication See County ofSolano v Handlery supra

10 155 Ca1App4566 County sought to make alternative use of land that had been dedicated to
11 it for fairground purposes Big Sur Properties v Mott supra 62 Ca1App3d99 state statute

12 authorizing rightsofwayfor private access across public parkland under certain circumstances

13 is not applicable to property that has been donated to the state for exclusive use as a park

14 City ofHermosa Beach v Superior Court supra 231 Ca1App2d295 holding that a taxpayer

15 had standing to maintain an action to prevent the construction of a road over property restricted

16 from such use and dedicated as a public pleasure ground None of the authorities cited by

17 plaintiffs supports the conclusion that the City may be compelled to continue to own the

18 property Thus neither the deeds accomplishing the transfer of ownership nor the MOU that

19 contemplates them is ultra vires Because plaintiffs have not pled an ultra vires act they fail
20 to state a cause of action under CCP section 526a For that reason the City respectfully

21 requests that its demurrer to the second cause of action be sustained without leave to amend
22

23 3 At the conclusion of Section III of their opposition brief plaintiffs contend that the Citys present
legal posture is that the land use restrictions have no force or effect Opp Briefat 667 This is

24 wholly untrue as plaintiffs well know The City has never once suggested that the deed restrictions
have no force or effect Quite the opposite as a matter of fact On several occasions now the City has

25 emphasized that the deed restrictions remain binding upon whoever owns the property

26 4 It is evident from plaintiffs opposition brief that its primary concern centers on its desire to see the
private deed restrictions applicable to Area A enforced Given that plaintiffs appear to be confused on

27 a fundamental point The applications for a zone change and afterthefactentitlements that would
have the effect of legalizing the improvements on Area A remain pending but even if they are

28 ultimately approved by the City that would not impair the enforceability of valid deed restrictions at
all Seaton v Clifford 1972 24Ca1App3d46 52 Wilkman v Banks 1954 124CalApp2d451

Footnote continued on next page
4
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C Plaintiffs Third Cause of Action Fails to State a Claim for Relief Against
1 the City

2 In their third cause of action Plaintiffs seek a writ of mandate compelling the City to

3 enforce deed restrictions applicable to Area A and to remove the illegal improvements from

4 Area A and restore it to its original state FAP 57 In its demurrer the City argued that

5 plaintiffs fail to state a cause of action because the City has no ministerial duty let alone any

6 legal standing to enforce private deed restrictions on property it does not own In response

7 plaintiffs offer two arguments First plaintiffs contend that the court must proceed under the

8 assumption that the deeds conveying Area A are illegal and void Second plaintiffs argue

9 that the private deed restrictions are akin to a condition of approval imposed by a planning

10 commission for a development project and the City is therefore obligated to enforce them

11 There is no merit to either argument

12 In opposition to the Citys original demurrer CEPC conceded that it had not stated a

13 claim for writ ofmandate and that the viability of its third cause of action for a writ

14 commanding the City to enforce the deed restrictions was at a minimum contingent on the

15 court first declaring the deeds void and the City regaining ownership of Area A Opp to

16 Original Demurrer p llAt that point mandamus will lie emphasis added In other

17 words by plaintiffs own admission if the Complaint failed to state a cause of action to void
18 the deeds the mandate claim must also fail although it fails for independent reasons as well

19 Having unsuccessfully opposed demurrer the first time around plaintiffs now boldly insist that

20 the Court must assume as true CEPCs allegations that the deeds are illegal and void Flores

21 v Arroyo 1961 56 Ca12d492 497 Under that assumption the City does currently own the

22 parkland Opp Brief at p 6 This is simply not true and the case cited by plaintiffs offers no

23 support It is firmly established that a demurrer admits all material and issuable facts properly

24 pleaded However it does not admit contentions deductions or conclusions of fact or law
25

26 Footnote continued from previous page
455 Therefore if plaintiffs or anyone else possess any enforceable rights or remedies by virtue ofthe

27 deed restrictions applicable to Area A those rights or remedies will not be affected by any action the
City may take on the applications The most a zone change and afterthefactentitlements can do is

28 bring Area A into conformance with the Municipal Code They cannot cure any violation of a private
covenant or restriction ifany such violation exists

5
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1 alleged therein Daar v Yellow Cab Ca 1967 67 Ca12d695 713 Flores v Arroyo 1961

2 56 Ca12d 492 497 Plaintiffs contention that the Area A deeds are illegal and void is

3 clearly a legal conclusion and an erroneous one at that Therefore it is not accepted as true
4 on demurrersRegardless as detailed in the Citysmoving papers plaintiffs cannot state a
5 cause of action for mandate under any circumstances because even if the City still owned Area
6 A it would be under no mandatory obligation to enforce the deed restrictions Demurrer p 12
7 Plaintiffs sometime confuses this fact with any property owners obligation to comply with the
8 deed restrictions The 1940 deed authorized certain parties to enforce the restrictions FAP
9 Exhibit 2 p 14 It did not impose a mandatory duty on any party to enforce them Id
10 For their second argument plaintiffs rely entirely on Save the Welwood Murray
11 Memorial Library Com v City Council 1989 215CalApp3d1003 for the proposition that
12 the City has a ministerial duty to enforce the deed restrictions applicable to Area A Opp Brief
13 at pp 79 The Welwood case is totally inapposite There the City ofPalm Springs entered
14 into an agreement with a developer to locate a restaurant and related amenities on property that
15 had been dedicated to the city exclusively for public library uses The court found thatthe
16 use proposed by the City in no way directly contributes to public library purposes and
17 affirmed an injunction preventing the City from making unauthorized use of the restricted
18

19 5 There is an inherent contradiction in plaintiffs complaint that should be noted While plaintiffs urge
the court to assume the deeds are void and that as a consequence the City still owns Area A they

20 simultaneously allege that the Associationsreversionary interest in Area A has been triggered FAP
48c and d If as plaintiffs allege the Associationsreversionary interest was triggered by the

21 September 2012 deeds then the Association would wind up with title to the property in either case
whether by deed from the City or by virtue of a reversion as a consequence of the deed Plaintiffs

22 cannot have it both ways insisting on the one hand that the City must still own Area A while at the
same time alleging that title has automatically reverted to the Association

23
6 Plaintiffs also argue that mandamus will be appropriate to require the City to enforce its municipal

24 code if they can convince the court to void the subject deeds Opp Brief at pp 89 Plaintiffs
confusion is apparent The Citysauthority to enforce its zoning regulations is unaffected by the

25 change in ownership The City still has precisely the same police power and corresponding
discretion that it had when it owned the underlying fee interest in Area A However the Court may

26 not compel the City to exercise its discretion in any particular manner Riggs v City ofOxnard 1984
154Ca1App3d526 530 Even if the court had such authority it would be premature at this point

27 because as plaintiffs alleged applications are pending before the City which if ultimately approved
would have the effect of legalizmg the improvements onArea A FAP 24 It would be a senseless

28 waste of public resources for the City to simultaneously pursue legal remedies to compel removal of
the improvements while applications to legalize them in place remain pending

6
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1 property Id at 1015 Here the City is not proposing and has never proposed making any use
2 of Area A that is inconsistent with the deed restrictions The City no longer owns Area A and

3 it may not be compelled to own it GovtCode 37350 Consequently the City has no

4 present obligation of any kind with respect to the deed restrictions

5 Furthermore contrary to plaintiffs characterization restrictions imposed by a private

6 property owner on a deed are not akin to conditions placed by a planning commission on a

7 discretionary land use permit and the Terminal Plaza case relied on by plaintiffs does not

8 support the analogy In Terminal Plaza the court held that the citys planning commission had

9 a ministerial obligation to implement all duly passed resolutions Terminal Plaza Corp v City

10 and County of San Francisco 1986 186 Ca1App3d814 831 The court analogized the

11 planning commissionsfunction to that of a city council reasoning thatifthe necessary

12 majority of the city council vote in favor of an ordinance the various city departments are

13 charged with the ministerial task of implementing the ordinance Id Restrictions on a deed

14 placed by private parties simply do not give rise to a mandatory obligation on the part of the

15 government to enforce them The City certainly has a duty to comply with deed restrictions on

16 property that it owns Such is true of all property owners public or private However at this

17 point plaintiffs seek a writ ofmanclate to compel the City to enforce private deed restrictions

18 on property it does not own Such relief is unavailable as a matter of law and sufficient

19 grounds to sustain the Citys demurrer to the third cause of action

20 D Plaintiffs Estoppel Theories Have No Merit

21 Plaintiffs offer both equitable estoppel and collateral estoppel theories in support of

22 their opposition neither of which has any merit The equitable estoppel theory suggests that

23 because the City accepted title to Area A in 1940 subject to numerous deed restrictions it is

24 now estopped from denying the binding nature of those deed restrictions Opp Brief at p 9

25 Plaintiffs miss the point yet again The City does not and has not denied that Area A was

26 subject to deed restrictions that limit its use while the City owned it The City no longer owns

27 AreaAFAP 23 and therefore it is without standing to enforce those private deed

28 restrictions BCE Development Inc v Smith 1989 215 Ca1App3d1142 114647Miller

7
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1 and Starr 8 Cal Real Est 2425 3d ed Even if the City still owned Area A it would be

2 under no mandatory obligation to enforce the deed restrictions FAP Exhibit 2 p 14

3 although as property owner it would be subj ect to them

4 In support of its collateral estoppel theory plaintiffs argue that the City is attempting to

5 relitigate an issue decided in the 1949 case of Roberts v City ofPalos Verdes Estates 1949

6 93 Ca1App2d545 Plaintiffs are way off the mark In Roberts the issue was whether the

7 City could erect a building to store cityowned maintenance vehicles and equipment on
8 property subject to a deed restriction that prohibited the erection of any structures unless they

9 were properly incidental to the convenient andorproper use of said realty for park purposes

10 Roberts 93 Ca1App2dat 546 The court ruled that terms of the deed alone are controlling

11 not the desires of the City and remanded the case to the trial court to determine whether the

12 proposed buildings would be necessary and appropriate and hence incidental to the

13 convenient andor proper use of said realty for park purposes Id at 548 The case has no

14 application here The City is not making use of Area A and does not propose to make use of

15 Area A In addition the City acknowledges the existence and enforceability of the deed

16 restrictions applicable to Area A The Cityspoint is simply that it may not be compelled to
17 use its police power to enforce private deed restrictions applicable to property it does not own

18 Plaintiffsopposition brief cites no legal authority to contradict the Citysposition on that

19 point Consequently the plaintiffs fail to state a cause of action against the City for traditional
20 mandate

21

E Plaintiff Has Failed to Show that the Defects in Its Complaint Can be Cured
22 by Amendment

23 A plaintiff bears the burden ofestablishing that defects in its complaint can be cured by
24 amendment Durell v Sharp Healthcare 2010 183CalApp41350 1371 Campbell v
25 Regents of University ofCalifornia 2005 35 Cal4311 320 In their opposition plaintiffs
26 do not request leave to file a second amended complaint in the even the Citysdemurrer is

27 sustained and do not discuss or explain how supplemental allegations would cure the

28 Complaintsfundamental defects Consequently plaintiffs have failed to meet their burden

8
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1 and the Citys demurrer to the second and third causes of action should be sustained without

2 leave to amend Durell supra 183CalApp4at 1371 In any event whether the City has a
3 ministerial duty to enforce private deed restrictions on property it does not own is a question of

4 law squarely before this court at this time further facts will not change the legal conclusion

5 that the City has no present duty to enforce the deed restrictions against private property

6 owners That is the right of the Association and others

7 IIL CONCLUSION

8 For the foregoing reasons the City respectfully requests that the Court sustain the Citys

9 demurrers without leave to amend

10

11
Dated December 26 2013 Respectfully submitted
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. SUMMARY OF ARGUMENT 

To be clear, the Palos Verdes Homes Association (“Association”) contends that the 

word “shall” does not mean “shall” and that through “interpretation” of deed restrictions the 

Association is authorized to sell public parkland to a private citizen for exclusive private 

purposes such as a gazebo, barbecue, sports court and retaining wall.  (Demurrer, p. 6).  The 

Association also affirms its earlier argument, through new counsel, that it has the right but 

not the duty to enforce the land use restrictions at issue in this litigation.  (Demurrer, p. 6).  

These astonishing arguments come from the Association that was formed for the very 

purpose of maintaining public parklands and perpetuating their land use restrictions.  (Ex. 1, 

p. 7).1  In addition, the Homes Association successfully fought a recent case in 2010-2011 to 

prevent the School District from selling land encumbered by the same protective restrictions.  

 

II. THE DEMURRER TO THE THIRD CAUSE OF ACTION SHOULD 

BE OVERRULED BECAUSE CEPC HAS ALLEGED A CLEAR, 

MINISTERIAL DUTY ON BEHALF OF THE ASSOCIATION TO 

ENFORCE THE LAND USE RESTRICTIONS 

  The Association argues that the writ of mandate claim is defective because CEPC 

failed to allege a ministerial duty owed by the Association.  (Demurrer, p. 11).  CEPC 

disagrees.  The land use restrictions governing the parkland here have never been modified or 

repealed since the land was conveyed to the City in 1940.  The land use restrictions 

compelling that the parkland be used perpetually for public purposes is akin to a condition of 

approval imposed by a planning commission for a development project.  Although the 

decision to reject or approve a development project is a discretionary one not subject to 

judicial inteference, once a project is approved and conditions of approval are made, 

                                            
1 The conditions attached as an Exhibit to the amended petition relate to tract 6888 and 
7331.  A substantially similar set of conditions, relating to tract 8652 is attached to CEPC’s 
request for judicial notice as Exhibit “A.”  A tract map demonstrating that the sold parklands 
falls within tract 8652 is attached to CEPC’s request for Judicial Notice as Exhibit “B.” 
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enforcement of those conditions is a ministerial duty.  (Terminal Plaza Corp. v. City and County 

of San Francisco (1986) 186 Cal.App.3d 814, 834 [holding that Zoning Administrator had clear, 

ministerial duty to enforce plannning commission condition of approval requiring 

construction of pedestrianway].)  Here, once the Association enacted restrictions calling for a 

reversion of title upon breach of conditions, the enforcemetn of such reversionary interests 

became a ministerial duty.    

 The case of Save the Welwood Murray Memorial Library Com. v. City Council (1989) 215 

Cal.App.3d 1003 (hereinafter, “Welwood is instructive.  In Welwood, the City of Palm Springs 

owned real property where the city’s library was situated.  The library property had been 

acquired by private deed restricting the use of the property to library uses.  Forty years later, 

the City entered into an agreement with a developer.  The agreement contemplated moving a 

popular restaurant to the library property.  An unincoproated association formed for the 

purpose of blocking the project filed a petition for writ of mandate in the Superior Court to 

prevent the city from conveying the library to the developer.  After the lawsuit was filed, the 

city and developer entered into an amended agreement calling for a partial razing of the 

library building in lieu of a conveyance to the developer to accompodate the dining area.  The 

trial court was poised to grant the writ and block the city’s actions when the city and 

developer began negotations for a third agreement to allow for an easement for dining uses 

on library party.  The trial court granted the writ of mandate and an injunction precluding the 

city from granting an easement or razing the library.  The city appealed. 

 The Court of Appeal confirmed that the deed restrictions controlled the use of the 

property and dining uses would not directly contribute to a library use of the property.  

(Welwood, at 1012): 
The use proposed by City in no way directly contributes to these purposes, 
and, actually, in at least one way, is antithetical to such purposes, for the 
proposed use would destroy parts of the building where books are stored and 
used. 

(Welwood, at 1015).     

 The Welwood court found that the city’s successive developer agreements would violate 

the deed restrictions requiring the city to “forever maintain” the library.  (Ibid.)  On appeal, 
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the city argued that the writ impermissibly invaded the City’s discretion.  The Welwood court 

disagreed: 

 
The language of the writ does not prevent City from removing sections of the 
library, from conveying easements or other legal rights over the Library 
Property or from otherwise undertaking any acts necessary for library purposes. It 
merely commands City not to undertake any such actions if they are done 
primarily for a nonlibrary purpose or if they interfere with library use. 

(Welwood, at 1016, emphasis in original).     

   Finally, the Welwood court concluded that the trial court’s issuance of an injunction to 

block the City’s plans was proper:  
 
A public trust is created when property is held by a public entity for the 
benefit of the general public. (Citations.) Here, title to the library property is 
held by City to be used by City for the benefit of the general public as a public 
library. Any attempt to divert the use of the property from its dedicated 
purposes or uses incidental thereto would constitute an ultra vires act. 
(Citations.)  Thus, it would be proper not only to issue an injunction to 
enforce the obligation arising from the existence of the public trust, i.e., to 
enforce City's obligation to use the property as a public library, but also to 
prevent an ultra vires, and hence nonlegislative, act.  

(Welwood, at 1017).     

 The holding of Welwood is applicable here.  The City of Palm Spring’s attempt to first 

convey and then raze the library to make room for a restaurant is analagous to the 

Association’s conveyance of public parkland to the Luglianis2 for a gazebo, barbecue and 

other private purposes.  The issuance of a writ was upheld in Welwood because the proposed 

dining use for library property was a blatant violation of the deed restrictions.  The facts of 

Welwood are not distinguishable.   

/// 

/// 
  

                                            
2 Robert Lugliani, Dolores Lugliani and Thomas Lieb are referred to herein as “Lugliani” for 
brevity’s sake.  
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III. THE DEMURRER TO THE THIRD CAUSE OF ACTION SHOULD 

BE OVERRULED BECAUSE THE LAMDEN RULE OF JUDICIAL 

DEFERENCE DOES NOT APPLY TO ACTS TAKEN OUTSIDE THE 

POWER OF AN ASSOCIATION 

The Association contends that its decisions are entitled to judicial deference when it 

acts “within its authority.”  (Demurrer, p. 8; Lamden v. La Jolla Shores Clubdominium Homeowners 

Assn.  (1999) 21 Cal.4th 249, 265).  CEPC agrees.  As a corollary to that rule, actions taken 

outside of an association’s authority are entitled to no deference: 
 
And Lamden did not purport to extend judicial deference to board decisions 
that are outside the scope of its authority under its governing documents. 
Lamden specifically reaffirmed the principle that, “ ‘Under well-accepted 
principles of condominium law, a homeowner can sue the association for 
damages and an injunction to compel the association to enforce the provisions 
of the declaration.  
 

(Ekstrom v. Marquesa at Monarch Beach Homeowners Ass'n (2008) 168 Cal.App.4th 1111, 1122). 

 As set forth in Part II above, the Association’s conveyance of public parkland to a 

private party for private purposes was outside the scope of its authority.  Nor was the 

Association entitled to take no action to enforce the parkland restrictions.  No deference is 

required here. 

 

IV. THE DEMURRER TO THE THIRD CAUSE OF ACTION SHOULD 

BE OVERRULED BECAUSE REGARDLESS OF OWNERSHIP, THE 

LAND USE RESTRICTIONS ARE STILL IN PLACE AND THE 

ASSOCIATION MUST ENFORCE THEM 

Although there is some dispute about the current ownership of the parkland 

purportedly conveyed to the Luglianis, there is no dispute that the parkland conveyed to the 

Luglianis is subject to land use restrictions.  All parties agree that the attempt to convey title 

from the City to the Association and then to the Luglianis did not modify the land use 

restrictions that the parkland be used for park purposes in perpetuity.  Indeed, the September 

2012 deed conveying the parkland from the Association to the Luglianis confirms the efficacy 
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of those land use restricitons.  (Request for Judicial Notice (“RFJN”), Ex. C, p. 4, ¶ 10 

[acknowledging the application of Declaration No. 1 and 25].  Those land use restrictions 

include provisions to modify any of the restrictions.  (FAP, Ex. 1, p. 17, § 9 [concerning tract 

6888 and 7331; RFJN, Ex. A, p.. 45, Art. VI, § 3 [substantially identifical language concerning 

tract 8652].).  Under the terms of the land use restrictions, no such modification may occur  
 
without the written consent duly executed and recorded of the owners of 
record of not less than two-thirds in area of all lands held in private ownership 
within three hundreed feet in any direction of the property concerning a 
change or modifcation is sought to be made… 

(FAP, Ex. 1, p. 17, § 9; RFJN, Ex. A, p.. 45, Art. VI, § 3).  

No such consent was sought or obtained by the Association or the Luglianis prior to 

the attempted conveyance of the parkland to the Lugianis in September 2012.  As a result, 

regardless of whether the parkland is now owned by the Luglianis (as the Luglianis contend) 

or the City (as CEPC contends due to the void nature of the September 2012 deeds), the land 

use restrictions existing prior to September 2012 preventing anything other than park use 

continue today to apply to the parkland.  

 The Association attempts to skirt the failure to obtain consent by labeling its actions 

as “interpretation” rather than “modification” of the restrictions.  The Association contends 

that by the insertion of paragraph 2 in the deed to the Luglianis,3 allowing for the presence of 

the Luglianis’ private gazebos, sports courts, retaining walls, barbecues, etc. on parkland, the 

Association has merely “intepreted” the land use restrictions.  (Demurrer, pp. 7-8).  CEPC 

contends that, in fact, the Association’s insertion of paragraph 2 into the deed is not an 

“interpretation” of the restrictions but instead is a modification of the restrictions requiring 

consent of two-thirds of the owners within 300 yards.  (Req For Judic. Nocie, Ex. P. 45, Art. 

VI, § 3).  Any fair reading of the changed deed conditions is that the Luglianis obtained a 

modification of conditions (in exchange for their payment of $2 million) and not an  

 
                                            
3 The September 2012 deed purporting to convey title to public parklands from the 
Association to the Luglianis is attached as Exhibit “C” to CEPC’s request for judicial notice 
filed concurrently herewith. 
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“interpretation.”  For these reasons, the Court should disregard the Association’s argument 

that it has acted within its authority in executing the September 2012 deed to the Luglianis.     

 

V. THE DEMURRER TO THE THIRD CAUSE OF ACTION SHOULD 

BE OVERRULED BECAUSE “SHALL” IS MANDATORY IN THE 

CONTEXT OF THE ASSOCIATION’S REVERSIONARY INTEREST 

IN THE PARKLANDS  

If the parkland use restrictions are violated, the property “shall” revert to the 

Association.  (FAP, Ex. 1, p. 48, Art. VI, § 6 [“A breach of any of the restrictions, conditions 

and covenants hereby established shall cause the real property upon which such breach 

occurs to revert…”]; see also RFJN, Ex. A, pp. 46-47, Art VI, § 6 [identical reversion 

language for Tract 8652].)  The common sense meaning of the term “shall” is mandatory.  

“Ordinarily, the term ‘shall’ is interpreted as mandatory and not permissive. Indeed, “the 

presumption [is] that the word ‘shall’ in a statute is ordinarily deemed mandatory and ‘may’ 

permissive.”  (People v. Standish (2006) 38 Cal.4th 858, 869). Ordinarily, the word “may” 

connotes a discretionary or permissive act; the word “shall” connotes a mandatory or 

directory duty.  (Woodbury v. Brown-Dempsey (2003) 108 Cal.App.4th 421, 433).4   

The Association cites no legal decisions but instead relies on attorney Bryan Garner 

for the proposition that the term “shall” is ambiguous.  In some contexts, that might be true.  

In this context, it is not.  If the Court were to interpret the reversionary language to be 

permissive, it would lose all meaning and effect.  Consider the following: “A breach of any of 

the restrictions may cause the real property to revert…” versus “A breach of any of the 

restrictions shall cause the real property to revert.”  The permissive use of “shall” in this 

context renders the entire reversionary interest completely ineffective.  The common sense 

and widely accepted interpretation of “shall” as mandatory should be adopted by the Court as 

it is the only meaning that gives the reversionary language the intended effect. 

                                            
4 Although these decisions arise in the context of interpretation of statutes, there is no reason 
it cannot apply to the interpretation of legal instruments as well.  
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VI. CONCLUSION 

For the foregoing reasons, CEPC and Harbison respectfully request that the Court 

overrule the demurrer in its entirety.  Alternatively, CEPC and Harbison request leave to 

amend. 

 

 
DATED: December 19, 2013 BROEDLOW LEWIS LLP 

 
 
 
By: 

 Jeffrey Lewis 
 
Attorneys for Plaintiffs and Petitioners 
CITIZENS FOR ENFORCEMENT OF 
PARKLAND COVENANTS and JOHN 
HARBISON 
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Pursuant to Evidence Code section 452, plaintiffs Citizens for Enforcement of 

Parkland Covenants and John Harbison respectfully requests that the Court take judicial 

notice of the following documents in support of plaintiff’s Opposition to Demurrer: 

1. Palos Verdes Estates Protective Restrictions, Articles of Incorporation and Bylaws  

for tract 7333 and 8652, a true and correct copy of which is attached hereto as 

“Exhibit A.” 

2. Tract Map 8652, a true and correct copy of which is attached hereto as “Exhibit 

B.” 

3. Recorded grant deed from Palos Verdes Homes Association to Thomas J. Lieb, a 

true and correct copy of which is attached hereto as “Exhibit C.” 
 

  
DATED: December 19, 2013 BROEDLOW LEWIS LLP 

 
 
 
By: 

 Jeffrey Lewis 
 
Attorneys for Plaintiffs and Petitioners 
CITIZENS FOR ENFORCEMENT OF 
PARKLAND COVENANTS and JOHN 
HARBISON 
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